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AP 3435 — DISCRIMINATION AND HARASSMENT INVESTIGATIONS

In order to foster a welcoming, safe and inclusive environment for all of its students, employees
and communities, and to implement its policies and procedures against discrimination,
harassment or retaliation based on a protected classification, the District provides a process and
encourages the filing of complaints, promptly investigates, and takes prompt, effective remedial
measures, as set forth in this procedure.

A. Filing a Timely Complaint: Anyone who believes they are being harassed or
discriminated against should promptly file a complaint. The District strongly encourages the
filing of such complaints within thirty (30) days of the alleged incident. While all complaints are
taken seriously and will be investigated promptly, unreasonable delay may impact the
availability of evidence, witnesses, and the District’s ability to fully investigate and remediate the
conduct.

B. Mandatory Reporting: All supervisors and managers have a mandatory duty to report
incidents of harassment, discrimination, the existence of a hostile, offensive, or intimidating work
environment, and acts of retaliation.

C. Off Campus Conduct: The District will investigate complaints involving acts that occur
off campus or away from District facilities if they are related to an academic or work activity.

D. Oversight of Complaint Procedure: The Equal Opportunity and Diversity Officer is the
designated District official charged with receiving complaints of discrimination, harassment, or
retaliation and coordinating their investigation in compliance with Title 5, Title IX (where
applicable), and other state and federal laws. Complaints of harassment based on sex under
Title IX and other sex-based misconduct will be addressed by the procedures outlined in AP
3434 - Responding to Harassment Based on Sex Under Title 1X, by the Title IX Coordinator.

The actual investigation of complaints may be assigned to other staff or to outside persons or
organizations under contract with the District. This shall occur whenever the Equal Opportunity
and Diversity Officer is named in the complaint, has a conflict of interest, or is implicated by
allegations in the complaint; as need operationally in order to meet the deadlines under this
procedure or applicable laws/regulations; or when recommended by legal counsel.

In performing the duties under this procedure, the Equal Opportunity and Diversity Officer may
consult with the District’s General Counsel, who may also perform or delegate any of the Equal
Opportunity and Diversity Officer’s duties hereunder.

E. Who May File a Complaint: Any student, employee, or third party who believes that
they or another individual has been the victim of discrimination, harassment, or retaliation by a
student, employee, or third party in violation of this procedure and the related policy based on
national origin, religion, age, race or ethnicity, color, medical condition, genetic information,



ancestry, marital status, physical or mental disability, pregnancy, or military or veteran status, or
because they are perceived to have one or more of the foregoing characteristics, or based on
association with a person or group with one or more of these actual or perceived characteristics.
A person does not have to allege that they have personally suffered unlawful discrimination to
file a complaint.

Any student, employee, or third party who believes that they or another person has been the
victim of discrimination, harassment, or retaliation, or other sex-based misconduct, because of
their sex, gender, gender identity, gender expression, or sexual orientation may file a complaint
with the Title IX Coordinator pursuant to AP 3434 - Responding to Harassment Based on Sex
Under Title IX.

F. Outside Agencies: In cases involving students, they will be advised that they may file
their complaint with the U.S. Department of Education Office for Civil Rights (OCR). In
employment cases, the employee will be advised that they may file a complaint with the U.S.
Equal Employment Opportunity Commission (EEOC) or the California Civil Rights Department
(CRD).

G. Where to File a Complaint: A student, employee, or third party who believes that they
or others have been discriminated against or harassed by a student, employee, or third party in
violation of these policies and procedures may make a complaint orally or in writing, directed to
the Equal Opportunity and Diversity Officer. A complain may also be filed on the District’s “Just
Report It” page: https://www.sdccd.edu/students/complaint-process/ (Google: “SDCCD Just

Report It”).

H. Informal Resolution: A student or employee can file a complaint with their Site
Compliance Officer (SCO). In addition, students may also file a complaint with the Dean
responsible for student affairs, who will notify the SCO and work with the SCO to resolve the
complaint. The SCO will undertake efforts to informally resolve any charges, including, but not
limited to, investigating the allegations; resolving the conflict amongst the parties; rearranging
work/academic schedules; and providing informal counseling and/or training.

The SCO will advise the complainant that participation in informal resolution is voluntary and
that they may file a formal complaint at any time. Informal resolution shall not be used in cases
involving sexual violence unless permitted by law and requested by the complainant.

. Formal Complaints: Formal written complaints shall be filed on a form prescribed by
the State Chancellor’s Office. A complaint not submitted on the official form shall nevertheless
be accepted and processed in the same manner when equivalent and sufficient information is
provided. Forms are available from the Equal Opportunity and Diversity Officer, the SCO’s or
the District’s Office of Legal Services and EEO. A copy of the complaint form is attached as
Appendix A to this procedure and can also be located at: Unlawful Discrimination Complaint
Form.

The completed form must be filed with any of the following:
e Equal Opportunity and Diversity Officer;
o Executive Human Resources Officer (only if the complaint involves the District’s
Equal Opportunity and Diversity Officer);
o State Chancellor’s Office;

e District’'s “Just Report It” Page: https://www.sdccd.edu/students/complaint-process/
(Google: “SDCCD Just Report It”)



https://www.sdccd.edu/departments/human-resources/eeo-diversity/how-to-file-a-complaint.aspx
https://www.sdccd.edu/students/complaint-process/
https://www.sdccd.edu/docs/District/procedures/General%20Institution/AP%203435-01.pdf
https://www.sdccd.edu/docs/District/procedures/General%20Institution/AP%203435-01.pdf
https://www.sdccd.edu/students/complaint-process/

Any District employee who receives a harassment or discrimination complaint shall notify the
Equal Opportunity and Diversity Officer immediately.

A complaint must meet each of the following criteria:

¢ It must allege facts with enough specificity to show that the allegations, if true, would
constitute a violation of District policies or procedures or state or federal law prohibiting
discrimination, harassment, or retaliation; and

e The complainant must file any complaint within one year of the date of the alleged
discriminatory, harassing, or retaliatory conduct or within one year of the date on which
the complainant knew or should have known of the facts underlying the allegations of
discrimination, harassment, or retaliation.

If the complaint does not meet the requirements set forth above, the Equal Opportunity &
Diversity Officer will notify the complainant that the complaint does not contain allegations of
unlawful discrimination that are sufficient under this procedure to trigger an investigation. The
Equal Opportunity & Diversity Officer will specify why the complaint is defective.

If, after the intake interview, the Equal Opportunity & Diversity Officer determines that the
complainant has not stated sufficient facts to support a claim of unlawful discrimination, the
Equal Opportunity & Diversity Officer shall provide the complainant with a written determination
explaining the basis for dismissing the complaint. The Equal Opportunity & Diversity Officer
must also notify the complainant of their right to appeal this determination directly to the
Chancellor of the California Community Colleges within 30 days from the date of the notice of
dismissal.

J. Notice to Parties; Submission of Additional Information: Upon receipt of the
complaint and after making a determination that an investigation is appropriate pursuant to this
procedure, the complainant shall be notified that the District has received and will investigate
the complaint; the name of the assigned investigator; and the 90-day deadline to complete the
investigation and issue an administrative determination as set forth herein. Each respondent
who is an active student, employee, or direct contractor or employee of a contractor, shall be
notified that they have been named as a respondent in a formal complaint; advised that the
complaint will be investigated in accordance with District procedure; provided the name of the
assigned investigator; and provided the name of the complainant and the protected
classification(s) upon which the complaint is based. A respondent shall not be provided a copy
of the complaint, but may ask for clarification or sufficient detail when they are interviewed by an
investigator in order to have a fair opportunity to respond. Respondents and complainants may
also provide additional information to the investigator, such as emails and other documentary
evidence, but must provide the information in a timely manner so as to not impede the progress
of the investigation.

K. Neutral, Impartial Investigator: The investigation of complaints will be assigned to a
neutral, impartial investigator, which may include appropriate District personnel. A neutral,
impartial investigator means an outside investigator, or an internal investigator who is not in the
chain of command of the respondent, not substantially implicated by the allegations in the
complaint, and who is otherwise impartial. A neutral, impartial investigator does not mean or
imply someone with no connection to or history with the District or its employees, due to the
practical reality that the District must either employ, or retain and compensate, an investigator.
Investigators must be properly trained to conduct such investigations, and must not be
personally interested in the outcome of the investigation. The expectation of compensation is
not, by itself, a disqualifying personal interest for the reasons explained.



L. Investigative Procedure: Investigators will use the following steps: interviewing the
complainant; interviewing the accused individual; identifying and interviewing witnesses and
evidence identified by each party; identifying and interviewing any other witnesses, if needed;
reminding all individuals interviewed of the District’s no-retaliation policy; considering whether
any involved person should be removed from the campus pending completion of the
investigation; reviewing personnel/academic files of all involved parties; reach a conclusion as
to the allegations and any appropriate disciplinary and remedial action; and see that all
recommended action is carried out in a timely fashion.

M. Cooperation with an Investigation: All employees are expected to cooperate with a
District investigation into allegations of harassment or discrimination. Lack of cooperation
impedes the ability of the District to investigate thoroughly and respond effectively. However,
lack of cooperation by a complainant or witnesses does not relieve the District of its obligation to
investigate. The District will investigate if it is discovered that harassment is, or may be
occurring, with or without the cooperation of a witness(es), and regardless of whether a
complaint is filed. No employee will be retaliated against as a result of lodging a complaint or
participating in any workplace investigation. When necessary, an employee may be directed to
participate in an interview, in which case the employee will be released from their regular duties
to accommodate their participation and will be compensated at their applicable rate.

N. Written Report or Summary: The results of the investigation of a complaint shall be set
forth in a written report or summary of the investigation, and shall include at least all of the
following information:
e A description of the circumstances giving rise to the complaint;
e A description of the procedural and investigative steps taken during the investigation,
including all individuals contacted and interviewed;
e A summary of the testimony provided by each witness with information relevant to the
allegations, including the complainant;
¢ An explanation of why an identified potential witness was not interviewed;
¢ A specific finding as to whether each factual allegation in the complaint occurred based
on the preponderance of the evidence standard; and
¢ Any other information deemed appropriate by the District.

0. Legal Standard: In making a determination whether the allegations of the complaint are
sustained, the determination shall be made using a preponderance of the evidence standard.
Thus, after considering all the evidence gathered in the investigation, the District will determine
whether it is more likely than not that discrimination, harassment, and/or retaliation occurred in
violation of District policies or procedures.

P. Administrative Determination; Time: An administrative determination in accordance
with Title 5, Section 59336 of the California Code of Regulations, shall be issued within 90 days
of the date of receipt of the formal complaint, unless an extension is obtained as set forth below.
The written report or summary of investigation shall be included with the administrative
determination, and a copy shall be provided to the complainant, whether or not any of the
allegations are sustained. A copy of the administrative determination and written report or
summary of investigation shall only be provided to a respondent if they are an active employee
or student of the District and the administrative determination contains a finding that the
respondent violated District policy or procedure. When there is no finding against a particular
respondent, they shall be notified in writing that the investigation has been concluded, that here
was no finding against them, and of the time within which the complainant may file an appeal
with the board of Trustees as set forth herein.



Q. Extension of Time: If the District is unable to comply with the 90-day deadline, the
District may extend the time to complete the investigation and issue an administrative
determination by up to 45 additional days. An extension may be taken only once without
permission from the California Community Colleges Chancellor’s Office, and must be necessary
for one of the following reasons:

¢ A need to interview a party or witness who has been unavailable;

¢ A need to review or analyze additional evidence, new allegations, or new complaints

related to the matter; or
e To prepare and finalize an administrative determination.

The District shall send a written notice to the complainant and to a respondent who is aware of
an investigation, indicating the necessity of an extension, the justification for the extension, and
the number of days the deadline will be extended. The District shall send this notice no later
than 10 days prior to the initial 90-day deadline.

The District may request additional extensions from the California Community Colleges
Chancellor’s Office after the initial 45-day extension. The District shall send a copy of the
extension request to the complainant and to a respondent who is aware of an investigation. The
complainant and respondent may each file a written objection with the California Community
Colleges Chancellor’s Office within 5 days of receipt. The extension of time provisions described
above do not apply to investigations involving an academic employee placed on involuntary paid
administrative leave.

R. Confidentiality of the Process: Investigations are best conducted within a confidential
climate. Therefore, the District does not reveal information about ongoing investigations except
as necessary to fulfill its legal obligations. The District will keep the investigation confidential to
the extent possible, but it cannot guarantee absolute confidentiality because release of
information on a “need-to-know-basis” is essential to a thorough investigation and to protect the
rights of student and employee respondents during the investigation process and any ensuing
discipline.

S. Discipline and Corrective Action: If the District determines that harassment,
discrimination or retaliation occurred in violation of its policies or procedures, the District shall
take the appropriate administrative action against the accused and any other remedial action it
determines to be appropriate. The action will be prompt, effective, and commensurate with the
severity of the offense.

If the District imposes discipline, the nature of the discipline will not be communicated to the
complainant. However, the District may disclose information about the sanction imposed on an
individual who was found to have engaged in harassment when the sanction directly relates to
the complainant; for example, the District may inform the complainant that the harasser was
directed to stay away from the complainant.

Disciplinary actions against faculty, classified professionals, employees, and students will
conform to all relevant statutes, regulations, personnel policies and procedures, including the
provisions of any applicable collective bargaining agreement.

The District shall also take reasonable steps to protect the complainant from further harassment
discrimination or retaliation and to protect the complainant and witnesses from retaliation as a



result of communicating the complaint or assisting in the investigation. The District will ensure
that complainants and witnesses know how to report any subsequent concerns.

T. Appeals: If the District imposes discipline against a student or employee as a result of
the findings in its investigation, the student or employee may appeal the decision using the
procedure for appealing a disciplinary decision.

If the complainant is not satisfied with the results of the administrative determination, they may
submit a written appeal to the Board of Trustees within 35 days of the date they are provided
notice of the administrative determination. The Board shall review the original complaint, the
investigative report, the administrative decision, and the appeal. The Board shall issue a final
District decision in the matter within forty-five (45) days after receiving the appeal; and may
delegate this duty to staff with instructions to issue a final District decision in accordance with
the Board’s determination of the appeal. If the Board does not act within forty-five (45) days, the
administrative determination shall be deemed approved and shall become the final District
decision in the matter. Alternatively, the Board may decide to allow the 45 days to lapse so that
the administrative determination will become the final District decision. Regardless of the
manner in which a final District decision is reached, the complainant shall be notified in writing,
and shall be advised of their right to appeal the final District decision, if any, or to file with an
outside agency.

In any case not involving workplace discrimination, harassment, or retaliation, the complainant
shall have the right to file a written appeal with the State Chancellor’s Office within thirty (30)
days after the Board issued the final District decision or permitted the administrative decision to
become final. Such appeals shall be processed pursuant to the provisions of Title 5, Section
59350.

u. Dissemination of Policy and Procedures: District policy and procedures related to
harassment will include information that specifically addresses sexual violence. District policy
and procedures will be provided to all students, faculty members, members of the administrative
staff, classified professionals and members of the support staff, and will be posted throughout
the District and on the District’s website.

When hired, employees are required to sign that they have received the policy and procedures,
and the signed acknowledgment of receipt is placed in each employee’s personnel file. In
addition, these policies and procedures are incorporated into the District's course catalogs and
orientation materials for new students.

Appendix A - San Diego Community College District Unlawful Discrimination Complaint Form

References:
Education Code §§ 212.5, 231.5, 66282.1, et seq., 67386, and 87623;
Government Code § 12950.1;
Title 5 Cal. Code Regs. §§ 59320, 59324, 59326, 59328, and 59300, et seq.; and
Title 2 Cal. Code Regs. §§ 11023 and 11024.
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https://www.sdccd.edu/docs/humanresources/eeo/forms/Unlawful%20Discrimination%20Complaint%20-%20Form.pdf

